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Dayton, OH

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
ATLANTA BRANCH OFFICE

OHIO AND VICINITY REGIONAL
COUNCIL OF CARPENTERS
(The Schaefer Group, Inc.)

and CASE 9-CB-10964
SIDNEY J. TOMPKINS, An Individual

Eric Oliver, Esq., for the Government.!
Fred Seleman, Esq., and
Jacqueline Schuster Hobbs, Esq.,
for the Union.2
Sidney J. Tompkins, Pro Se3

BENCH DECISION
Statement of the Case

WILLIAM N. CATES, Administrative Law Judge. This is a failure to fairly
represent case. At the close of a two day trial in Cincinnati, Ohio, on March 24, 2004, and
after hearing closing argument by Government and Union counsel, | issued a Bench
Decision pursuant to Section 102.35(a)(10) of the National Labor Relations Board’s
(herein Board) Rules and Regulations setting forth findings of fact and conclusions of
law.

For the reasons stated by me on the record at the close of trial, 1 found Ohio and
Vicinity Regional Council of Carpenters (herein Union) violated Section 8(b)(1)(A) of
the National Labor Relations Act, as amended (herein Act) by failing from September 9,
1999 until May 13, 2003, to obtain The Schaefer Group, Inc.’s (herein Employer)
compliance with an arbitrator’s February 27, 1999 award, requiring the Employer to
reinstate and make whole Charging Party Tompkins for his November 17, 1997 discharge
by the Employer. | concluded the Union perfunctorily and willfully allowed Charging
Party Tompkins’ right to force the Employer to comply with the arbitrator’s award to
lapse. 1 rejected the Union’s various defenses: that it had valid reasons for its actions,
that it cost too much and required to much time, that the statute of limitations set forth in

1 | shall refer to Counsel for General Counsel as the Government.
2 | shall refer to the Respondent as the Union.
3 | shall refer to the Charging Party as Charging Party Tompkins, Tompkins or Charging Party.
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Section 10(b) of the Act barred the action herein, or, that its lack of action constituted
nothing more than mere negligence that did not rise to the level of a violation of the Act.

I certify the accuracy of the portion of the transcript, as corrected,* pages 171 to
195 containing my Bench Decision and | attach a copy of that portion of the transcript, as
corrected, as Appendix A.

Conclusions of Law

Based on the record, | find the Employer is an employer engaged in commerce
within the meaning of Section 2(2)(6) and (7) of the Act. 1 find the Union is a labor
organization within the meaning of Section 2(5) of the Act and that it violated the Act in
the manner and for the reasons stated at trial and summarized above and that its
violations have affected and, unless permanently enjoined, will continue to affect
commerce within the meaning of Section 2(2) and (6) of the Act.

Remedy

Having found the Union has engaged in certain unfair labor practices, | find it
must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act. | recommend that the Union, within 14 days of the
Board’s Order, make Charging Party Tompkins whole, with interest, for any loss of
earnings and other benefits suffered as a result of his discharge by the Employer on
November 17, 1997, until such time as the Employer reinstates him or he obtains other
substantially equivalent employment elsewhere. Backpay shall be computed in
accordance with F.W. Woolworth Co., 90 NLRB 289 (1950), and interest shall be
computed in accordance with New Horizons for the Retarded, 283 NLRB 1173 (1987).

ORDER

The Union, Ohio and Vicinity Regional Council of Carpenters, its officers,
agents, and representatives, shall:

1. Cease and desist form:

@) Failing and refusing to fairly represent unit employees by allowing
the time to lapse for enforcement of arbitral awards.

(b) In any like or related manner restraining or coercing employees in
the rights guaranteed by Section 7 of the Act.

2. Take the following affirmative action designed to effectuate the policies of the
Act.

4 | have corrected the transcript pages containing my Bench Decision and the corrections are as reflected
in attachment Appendix C.
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@) Within 14 days of the Board’s Order make Sidney J. Tompkins
whole, with interest, for any losses he may have suffered by reason his discharge on
November 17, 1997, by The Schaefer Group Inc., until such time as he is reinstated by
the Employer or he obtains other substantially equivalent employment elsewhere, in the
manner set forth in the Remedy section of this decision.

(b) Within 14 days after service by the Regional Director of Region 9
post at its business office and all other places where notices to members are posted copies
of the attached notice marked “Appendix B.”> Copies of the notice, on forms provided
by the Regional Director for Region 9, after being signed by the Union’s authorized
representative, shall be posted by the Union immediately upon receipt and maintained for
60 consecutive days in conspicuous places including all places where notices to members
are customarily posted. Reasonable steps shall be taken by the Union to ensure that the
notices are not altered, defaced, or covered by any other material.

(©) Within 21 days after service by the Region, file with the Regional
Director for Region 9 of the National Labor Relations Board sworn certification of a
responsible official on a form provided by the Region attesting to the steps that the Union
has taken to comply.

Dated at Washington DC

William N. Cates
Associate Chief Judge

5 I this Order is enforced by a judgment of a United States Court of Appeals, the words in the notice
reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to
a Judgment of the United States Court of Appeals Enforcing an Order of the National Labor
Relations Board.”
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JUDGE"S BENCH DECISION

March 24, 2004

This is my decision in Ohio and Vicinity Regional
Council of Carpenters, herein Union, and Charging Party,
Sydney J. Tompkins, an individual, herein Tompkins, or
Charging Party, or Charging Party Tompkins, in Case
9-CB-10964.

Tompkins filed his original charge on August 5,
2003, and amended it on November 3, 2003. The issue
presented is whether the Union allowed Tompkins*
right to force his Employer, the
Schaeffer Group, Inc., herein Employer, to comply with an
arbitrator®s award requiring the Employer to reinstate and

make Tompkins whole to lapse by perfunctory and willful conduct on

its, the Union"s, part.

IT it is determined such to be the case, It is
alleged the Union®s actions, or lack thereof, constituted a
failure to represent Tompkins for reasons that are unfair,
arbitrary, invidious, and in breach of its fiduciary duty,
and as such, violates Section 8(b)(1)(A) of the National
Labor Relations Act, as amended herein Act.

The Union has raised an additional defense to
these proceedings, setting in issue the matter of whether

this case is barred by Section 10(b) of the Act, which is
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the statute of limitations contained in the Act.

Upon the entire record, including my observation
of the demeanor of the two witnesses, Tompkins and Attorney
Fox, who testified herein, and after considering the closing
statements made by Government counsel and Union counsel, 1
make the following:

The Employer is a corporation with an office and
place of business located in Dayton, Ohio, where it is
engaged In the construction and installation of industrial
furnaces, and the sale of related material and furnace
parts.

During the 12 months ending December 29, 2003, a
representative period, the Employer purchased and received
goods valued in excess of $50,000 at its Dayton, Ohio
facility directly from points outside the state of Ohio.

It 1s alleged, the parties admit, the evidence
establishes, and I find the Employer is engaged in commerce
within the meaning of Section 2(2)(6) and (7) of the Act.

The evidence establishes, the parties admit, and I
find the Union is a labor organization within the meaning of
Section 2(5) of the Act.

It is admitted that Carpenters Local 104, herein
Local 104, at times material herein, has been the authorized

and designated representative of the Union with respect to
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various aspects of collective bargaining for a unit of
employees at the Employer®s Dayton, Ohio facility, and the
Employer has recognized Local 104 as said representative.

Local 104 business agent, Darryl Hinkle, Local 104
business agent, George Long, Local 104 organizer, Scott
Springer, executive secretary, Greg Martin, paralegal Dave
Monger, and organizer Jim Long are admittedly agents of the
Union within the meaning of Section 2(13) of the Act.

For a number of years, until 2001, by virtue of
Section 9(a) of the Act, the Southwest Ohio District Council
of Carpenters, United Brotherhood of Carpenters, and Joiners
of America, AFL-CIO, herein, the Southwest Ohio District
Council, was the exclusive collective bargaining
representative of the following employees of the Employer,
herein called The Unit: Included all journeyman carpenters,
foremen carpenters, and apprentice carpenters at the
Employer®s Dayton, Ohio, and Tipp City, Ohio plants, but
excluding all office clerical employees, technical
employees, guards, professional employees, and supervisors,
as defined in the Act.

Since at least 2001, the Union became the
successor in interest to the Southwest Ohio District

Council. At all times material herein, by virtue of Section

9(a) of the Act, the Union has been the exclusive collective
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bargaining representative of the employees of the Employer
in the unit just described.

At all times material herein, the Union, the
Southwest Ohio District Council, the Union®s predecessor,
and the Employer have maintained and enforced a Collective
Bargaining Agreement covering conditions of employment of
the Unit, and containing, among other provisions, a
grievance and arbitration procedure.

Charging Party Tompkins is a journeyman carpenter
who has worked, with some layoffs, for the Employer from
September 1979 until approximately November 5 or 6, 1997,
when he, along with another employee, was suspended by the
Employer.

The reason asserted by the Employer for the
Charging Party’s and his co-worker®s discharge was sabotaging
an Occupational Safety Health Administration-related air
quality test.

On or about November 17, 1997, the Charging Party
and his co-worker were discharged. Thereafter, the Union
filed a grievance on behalf of Charging Party Tompkins and
his co-worker, which was, with certain intermediate steps,
waived or bypassed, taken to arbitration.

The Union retained attorney John R. Doll to

represent it at the arbitration before Arbitrator John J.
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Murphy. The Employer was represented by its attorney, Janet
K. Cooper.

In his award handed down on February 27, 1999,
Arbitrator Murphy found the Employer had just cause for
discharging Tompkins®s co-worker, but concluded the
Employer did not have just cause for discharging Charging
Party Tompkins. Arbitrator Murphy ordered that Tompkins be
"reinstated and made whole.™

Arbitrator Murphy pointed out that the Union had
observed, at the arbitration hearing, that 1t was able to
find employment in the construction industry quickly after
Tompkins®™ discharge, but the record did not detail Tompkins®
earnings subsequent to his discharge. For that reason,
Arbitrator Murphy ordered "The assessment of the make whole
remedy is left to the parties.”

The open-endedness of the award gave rise to an
exchange of letters between the Employer®s counsel and
counsel for the Union between the period of May 24, 1999 and
September 11, 1999.

For example, the Employer®s counsel wrote Union
counsel on May 24, 1999 noting he was ready to discuss the
Arbitrator®s award whenever Union counsel was In a position
to do so.

On June 25, 1999, then counsel for the Union,
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Doll, provided Employer counsel, Thomas J. Harrington,
certain documents related to Charging Party Tompkins, and
asked for a discussion after the documents had been
reviewed.

On July 15, 1999, Employer counsel Cooper
expressed disagreement with Charging Party Tompkins®
assessment of back pay owed, and asked the Union to provide
certain W-2 Forms for Tompkins, as well as certain pay
statements and paycheck stubs for him.

Then Union counsel Doll provided Employer counsel
Cooper certain of the requested documents in a letter dated
September 3, 1999.

On September 11, 1999, Employer counsel Cooper

again asked that certain additional information be provided,

and that other previously provided wage information, in
summary form, be confirmed.

The parties stipulated that was the last
communication between Union counsel and the Employer until

October 2, 2001. Stated differently, the parties stipulated

that there was no communication between the Employer and
Union counsel regarding Tompkins®s arbitration award from
September 11, 1999 until October 2, 2001.

On October 2, 2001, newly retained Union counsel,

Peter Fox, wrote Employer attorney Thomas J. Harrington,
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stating he had been retained to pursue compliance with
Arbitrator Murphy®s award regarding Charging Party Tompkins.

Union counsel Fox also advised the Employer it was
his understanding, after speaking with former Union counsel
Doll, that the Employer was willing to reinstate Tompkins,
as called for by Arbitrator Murphy®s award, but
that the Employer wanted to reach an agreement on the amount
of back pay and lost benefits. Then Union attorney Fox
noted no agreement had been reached on back pay.

Attorney Fox requested Employer®s counsel review
the matter, and indicated the Union was still willing to
attempt to reach a settlement on back pay and lost benefits,
but requested Tompkins be reinstated immediately while they
worked out back pay and lost benefits.

By letter dated October 29, 2001, one of the
Employer®s attorneys, Joseph Wessendarp, advised then Union
counsel Fox that at no time did the Employer ever agree to
reinstate Tompkins as Arbitrator Murphy had awarded.

The Employer*®s attorney advised then Union counsel
Fox that the Employer considered the right of the Union
and/or Charging Party Tompkins to seek enforcement of
Arbitrator Murphy®s award was time barred, and that the
Employer was fully prepared to defend itself on that point.

The Employer*®s counsel observed that any prior
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failure to reach an agreement on back pay was predicated on
the fact that the Union and Tompkins could never agree on
the issue and means of resolving the back pay dispute.

On November 30, 2001, the Union filed suit In the
United States District Court for the Southern District of
Ohio Western Division pursuant to Section 301 of the
Labor Management Relations Act, 29 USC
Section 185, requesting that the Court enforce Arbitrator
Murphy®s award as it pertained to Charging Party Tompkins.
United States District Court Chief Judge Walter
Herbert Rice granted the Employer®s Motion for Summary
Judgment, finding that the one year statute of limitations
for the enforcement of arbitration awards contained iIn

Section 2711.09 of the Ohio Revised Code was applicable, and

that the Union®s claim for enforcement of the Arbitrator®s
award was barred by that applicable one year statute of
limitation. Chief Judge Rice"s order, (Case Number C-3-01-
486), dated April 11, 2003, issued on April 14, 2003.

On July 21, 2003, the law firm currently
representing the Union wrote Charging Party Tompkins
thanking him for forwarding to the law firm "Your
information regarding the events associated with your
grievance against Frank W. Schaeffer, Inc."

Union counsel advised Charging Party Tompkins the
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law Firm had reviewed his information, and had concluded the
Union®s failure to successfully enforce the grievance
decision in his favor against the Employer did not
constitute a breach of the duty of fair representation.

Union counsel proceeded in his letter to advise
Charging Party Tompkins that "While the delays that
occurred
were regrettable and may have ultimately led to the
dismissal of the action to enforce the arbitration award,
the conduct of the Union and its attorneys does not
constitute the type of misconduct the law recognizes as
actionable.™ Counsel continued in his letter, "The Union"s
conduct does not constitute anything more than mere
negligence.™

Union counsel advised Tompkins, "The Union is not
Iin a position to take any further action regarding the
grievance against Frank W. Schaeffer, Inc., including
payment of any of the damages that may have resulted from
your termination."

Finally, Union counsel advised Charging Party
Tompkins, in his letter, that if Tompkins disagreed, he was
entitled to pursue the matter further by filing an unfair
labor practice charge with Region 9 of the National Labor

Relations Board, but if he intended to do so, he should not
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delay.
As noted earlier, Tompkins filed his unfair labor
practice charge underlying the case herein on August 5,

2003.

Charging Party Tompkins testified, without
dispute, that following the arbitration award he continually
sought to have the award enforced, namely by his being
reinstated and made whole.

Tompkins testified he spoke with then Union
attorney Doll, as well as with Union representative Long.
Tompkins testified he spoke quite often, from the spring of
1999 until March 2000, with Union representative Long.

Tompkins testified, without contradiction, that he

questioned whether there was a one year statute of
limitations to seek enforcement against the Employer of his
arbitration award.

Tompkins testified then Union attorney Doll told
him the one year statute of limitations did not commence to
run until the Employer indicated in writing it would not
abide by the Arbitrator®s award.

Tompkins testified he was told the Employer would
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not reinstate him until the back pay and lost wages issues
had been resolved.

Tompkins testified he asked one of then Union
attorneys Kircher, perhaps in December of 2000, about the
possibility of a one year statute of limitations for the
enforcement of an arbitration award. Attorney Kircher,
according to Tompkins, did not think there was such a
limitation period.

Tompkins acknowledged on cross-examination that he
was told as early as February 2000 that the Union was not
going to enforce his arbitration award because the Union did
not want to spend any more money on his behalf, that the
Union had spent too much time, energy, and money pursuing
his award, and the Union was refusing to process i1t any
further.

Tompkins acknowledged on cross-examination that
from February 25, 2000, until December 2000, he did not seek
or speak with the Union about enforcing his arbitration
award, even though he had been told the Union was not going
to expend any more money or effort to enforce the award.

Tompkins acknowledged he spoke with Union
paralegal Monger in December 2000, and as well with then
attorney Kircher, and Union executive

secretary/treasurer Greg Martin, about his reinstatement,
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back pay, and the arbitrator®s award.

Tompkins testified he also spoke with Union
business agent Hinkle during this same time period.
Tompkins testified he was advised in the March to April
2001
time frame that attorney Fox had been assigned to his case
by the Union.

Tompkins testified he asked attorney Fox about any
one year statute of limitations being applicable, and about
enforcing the Arbitrator®s award. Fox told him, according to
Tompkins, that he didn"t know about any one year statute of
limitations, or any specifics about such.

Tompkins testified that during the May/June 2001
time frame, he talked with attorney Fox, Union business
agent Hinkle about back pay, specifically about pension
benefits, mileage reimbursement, and the back pay.

According to Tompkins, attorney Fox disagreed with
the amount of back pay Tompkins had calculated, and threw
out two years of Income, he, Tompkins, was seeking.

Tompkins again asked about the possibility of a
one year statute of limitations for the enforcement of an
Arbitrator®s award. Attorney Fox was to follow through on
this and get back with Tompkins.

Thereafter, as earlier referred to, attorney Fox
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requested of the Employer in writing on October 2, 2001,
that Tompkins be reinstated.

Tompkins testified he attempted to find out, after
Chief Judge Rice issued his order in April 2003 if the Union
was going to appeal that order. Tompkins testified he
telephone Union attorney Marcus, and left messages with him.
Tompkins spoke with Marcus, perhaps in May 2003.

According to Tompkins, Marcus informed him that it
would be a waste of time and money to appeal, that it was
unfortunate that someone had dropped the ball, but that
attorneys have insurance to protect against such acts.
Tompkins testified he asked that if the Union was not going
to appeal Judge Rice"s order, could he appeal it.

Tompkins testified the fTirst time he realized
officially that the Union was not going to pursue his
arbitration award in some manner, was when the Union advised
him in writing on July 21, 2003, by Union counsel Marcus, that
the Union was not going to take any further action on his
behal f.

Attorney Fox testified that in March 2001,
attorney Kircher asked him to work on the case. Attorney
Fox said he went over Tompkins® case with him at the Union
Hall in March 2001.

Attorney Fox testified Tompkins provided him with
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certain information the Union did not have, which he was
going to use with other information he already had to
attempt to work out a settlement of the back pay issue with
the Employer.

Attorney Fox testified he and Tompkins had various
telephone conversations during this time period. Attorney
Fox testified the Union did not feel any statute of
limitations was applicable at the time of i1ts Federal
District Court lawsuit filed in November 2001.

Those are essentially the facts upon which 1 will
view the parties” positions and apply what 1 believe to be
applicable case law and reach a determination on this case.

Government counsel®s position on this case 1s
somewhat simple and straightforward. Government counsel
argues that the Union dropped the ball in the handling of
Tompkins®™ arbitration award, to such an extent that its
conduct would be perfunctory and outside the wide latitude
that a union has In processing grievances, to include
seeking the enforcement of arbitration awards.

In that respect, the Government points to a two-year
period In which there®"s no evidence the Union did anything
to advance the enforcement of the arbitration award that the

Government contends Tompkins was rightfully entitled to.

The Government also contends, In response to the

184



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

JD(ATL)-22-04
Union®s contention that the matter is barred by the statute
of limitations applicable in unfair labor practice cases,
that this was an

ongoing matter, and that Charging Party Tompkins was not put
on clear and unequivocal notice that the Union was not going

to pursue his matter any further until the middle of 2003.

The Government contends that the perfunctory
conduct of the Union was such that the Union has violated
Section 8(b)(1)(A) of the Act.

The Union, on the other hand, takes a different
view of this case. The Union first argues that this matter
should be dismissed in its entirety because the underlying
charge filed in this case was not filed in a timely manner
under 10(b) of the Act.

The Union made a motion at the conclusion of the
Government®s case that 1 dismissed at that time on the
grounds that there was not a timely charge iIn this matter.
I declined to do so at that time, but without prejudice to
the Union renewing that request.

The Union still takes the position that the matter

is time barred. The Union also argues that even if the
matter is not time barred, that the Complaint should be
dismissed on i1ts merits, because the Union had a legitimate

reason for its failure to take any action to enforce the
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arbitration award during all the relevant times herein.

The Union would also argue that there"s no
evidence of any act or omission by the Union
that was 1mproperly motivated.

The Union would argue that there is no evidence of
anything more than mere negligence on its part, and the
Union argues that the Board and the Courts have held
consistently that mere negligence is not enough to make a
finding of an unfair labor practice against the Union.

The Union would argue that it made every effort
over the extended time to enforce the Arbitrator®s award,

and that it expended large sums of money in attempting to do

SO.
Union counsel would point out that the
arbitration, itself, cost several thousand dollars, and that

just one of the Union"s lawyers had billed for in excess of
$30,000 in legal fees.

In summary, the Union"s position is twofold, that
there was not a timely charge filed to underlie this case,
and that the Union had legitimate reasons for each of the
actions, or lack of action, that i1t took.

I shall address the issues iIn this order. |1 shall

address the statute of limitations issue Ffirst.

Section 10(b) of the Act states In pertinent part
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that, ""No Complaint shall issue based on any unfair labor
practice occurring more than six months prior to the filing
of the charge with the Board.' Section 10(b) is a statute
of limitations and is not jurisdictional In nature. Paul
Mueller Co., 337 NLRB 764 (2002).

It is an affirmative defense which must be
pleaded, and 1f not timely raised, i1s walived. Federal
Management Co., 264 NLRB 107 (1982).

The burden of proving an affirmative defense is on
the party asserting the defense. Kelly"s Private Care
Service, 289 NLRB 30 (1988).

Although the statute of limitations period begins
only when the unfair labor practice occurs, Section 10(b) is
tolled until there i1s either actual or constructive notice
of the alleged unfair labor practice. Mine Workers Local
17, 315 NLRB 1052 (1994).

In Leach Corp., 312 NLRB 990 (1993), enforced 54
F.3d 802 (DC Circuit 1995), the Board reaffirmed its
position that the statute of limitations does not begin to
run until "a party has clear and unequivocal notice of a
violation of the Act."

Notice, however, may be found even in the absence
of actual knowledge if a Charging Party has failed to

exercise reasonable diligence, that is, the 10(b) period
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commences running when the Charging Party either knows of
the unfair labor practice, or would have discovered it in
the exercise of reasonable diligence. Oregon Steel Mills,
291 NLRB 185 at 192 (1988).

The Union places great reliance on the
applicability of Section 10(b) on the fact Tompkins
acknowledged that between February 25, 2000, when he knew
the Union had said they were not going to pursue his matter
any further because it cost too much and wasted money and
time; that he did nothing between February 25, 2000 and
December 2000.

The statute of limitations spelled out In Section
10(b) of the Act would have, during this time, particularly,

I guess, after August of this time, would have extinguished
any unfair labor practice by Charging Party Tompkins against
the Union.

But, the Union, thereafter, resuscitated and/or
revived its actions on behalf of Charging Party Tompkins,
and as such, life was placed back in Tompkins® unfair labor
practice charge.

I went at great length to point out the activities

that the Union performed on Tompkins® behalf after December
of 2000. It 1s clear that after that time, Tompkins

continued to raise with the Union his efforts to have the
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Union enforce his arbitration award.
The Union brought in attorney Fox for the explicit

purpose of seeking enforcement of the award, and the Union
continued until July of 2003 to aid, assist, and help
Tompkins in the pursuit of his attempting to have the
arbitration award enforced. |1 find that the statute of
limitations defense of the Union in this case is without
merit.

The Union also raises the point that absent some
concealment on their part, that the statute of limitations
should be applicable.

With respect to that advancement of the Union,
perhaps in August of 2000 there was no concealment at all.
Tompkins knew that the Union was not going to pursue his
grievance any further, that is, to seek enforcement of his
award, but he did nothing between February 25, 2000 and
December 2000.

IT the Union had lived true to its word and done
nothing thereafter, Section 10(b) of the Act would have

precluded the advancement of this case. But the Union, as |
earlier indicated, resuscitated and brought back to life the
case In such a manner that Section 10(b) of the Act is not a

defense in this case.

I move now to the issue of whether the Union
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violated i1ts duty of fair representation in its handling of
the arbitration award of Arbitrator Murphy.

It is well-settled that a Union which enjoys the
status of exclusive collective bargaining representative has
an obligation to represent employees fairly, in good faith,
and without discrimination against any of them on the basis
of arbitrary, irrelevant, or invidious distinctions, Vaca V.
Sipes, 386 U.S. 171 (1967).

A Union breaches this duty when it arbitrarily
ignores a meritorious grievance, oOr processes It In a
perfunctory fashion. Vaca v. Sipes at Page 194. See also
Hines v. Anchor Motor Freight, Inc., 424 U.S. 554 (1976).

Correspondingly, so long as a Union exercises its
discretion In good faith and with honesty of purpose, a
collective bargaining representative Is granted a wide range
of reasonableness in the performance of its representational
duties toward the unit employees.

For a Union"s actions to be arbitrary, it must be
shown that in light of the factual and legal landscape at
the time of the Union®s actions, the Union®s behavior is so
far outside a wide range of reasonableness as to be
irrational. Airline Pilots v. O"Neill, 499 U.S. 65 at 67
(19971).

Mere negligence, poor judgment, or ineptitude in
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grievance handling are insufficient to establish a breach of
the duty of fair representation. Ford Motor Company V.
Huffman, 345 U.S. 330 (1993).

Again, however, there comes a point when a Union"s
action, or its failure to take action, iIs so unreasonable as
to be arbitrary and thus contrary to i1ts fiduciary duties.

A labor organization®s arbitrary conduct alone may
be sufficient to constitute a violation of its duty of fair
representation even without hostile motive of
discrimination, and in complete good faith.

A labor organization may pursue a course of action
that i1s so unreasonable and arbitrary as to constitute a
breach of its duty of fair representation. A Union,
however, has a wide range of reasonableness, so long as they
exercise their discretion in good faith.

I am persuaded, after review of the law, that a
Union has no higher standard of duty after an arbitration
award has been given, than before an arbitration award is
given.

An employee has no absolute right to have a
grievance processed through any particular stage of the
grievance procedure, or to have a grievance taken to
arbitration. A Union may screen grievances and press only

those 1t concludes will justify the expense and time
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involved iIn terms of benefiting the membership at large.
Transit Union Division 822, 305 NLRB 946 at 948 and 949
(1991).

I should note that a Union must specifically avoid
capricious, perfunctory, or arbitrary behavior in the
handling of a grievance based on a discharge, which is the
industrial equivalent of capital punishment.

I also note that the duty of fair representation
encompasses the obligation to provide substantive and
procedural due process In any action taken.

Whether a Union breaches its duty of fair
representation depends on the facts of each case. Did the
Union herein violate i1ts duty, or did it exercise its wide
range of discretion in pursuing this grievance to the extent

that it did?

I am fully persuaded that the Government has
established, by the undisputed testimony herein, that the
Union failed in its effort to fairly represent Tompkins iIn
his grievance, and 1 do so for the following reasons:

First, 1 note that the Union filed a grievance for

Tompkins, thus agreeing that the Employer had violated the
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Collective Bargaining Agreement when it discharged Tompkins.
Secondly, the Union pursued to arbitration the discharge of
Tompkins and prevailed.

The Union had the duty to go forward and seek the
reinstatement award and determine the back pay due. The
Union circumvented the award by failing to bring it to its
conclusion, that is, the reinstatement of Tompkins with back
pay. Had the Union timely done this, the cost to i1t would
have been far less.

Particularly persuasive of the Union®s failure to
fairly represent Tompkins is the two-year time span in which
the Union, it appears, based on the record evidence, took no
action with respect to Tompkins®™ award.

The Union had wide latitude in determining the
amount of back pay Tompkins was due without running afoul of
the Act. The Union did not have to belaborously go over
with Tompkins the amount of his back pay.

The Union could have determined that the back pay
was a certain amount, and i1f Tompkins
continued to go on that he was entitled to more, the Union
could have said we have reached a reasonable understanding
of what your back pay is and we"re going to proceed with it,

and the Union would not have violated the Act in doing so.

The Union manifestly avoided all real
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efforts to timely resolve the back pay issue and Ffulfill its
arbitrator-directed requirements. The Union"s inaction, and
its less than full action, with respect to Tompkins® award,
crossed the line of rationality to the true
detriment of Tompkins.

There®s no requirement anywhere that the Union
handle the award in a perfect manner. But the evidence
leaves room for no other conclusion than that it acted in a
perfunctory manner In this case to the detriment of
Tompkins.

I reject the Union"s argument that an employee has
no right to have any grievance processed, let alone taken to
arbitration, and that, therefore, the acts that it did in
this case far exceeded what it was required to do.

The great fallacy in that argument of the Union is
that it took the case, successfully pursued it through
arbitration, and then for reasons best known only to the

Union, at least not revealed in this record, the Union

failed to take any action for a two-year period of time on the award.

It

may not do such and then be heard to say we didn"t handle
your grievance in a perfunctory manner.
The Union also would argue, and 1 specifically

reject its argument, that there must be some showing In the
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record that there was unlawful motivation in the action that
it took. While unlawful motivation is an element in a large
number of these types of cases, but as the Manworker®s case
illustrates, a Union"s conduct can be so arbitrary, or
processed in such a perfunctory manner that it can be
concluded that it has violated its duty of fair
representation even without any showing that it was i1ll-
motivated.

In fact, this record demonstrates absolutely no
evidence of an unlawfully motivated reason why the Union
conducted itself iIn the manner that i1t did.

I shall direct that the Union make Charging Party
Tompkins whole for any losses he may have suffered, and as to any
such losses, if there is a dispute, can be determined at the
compliance stage of this proceeding.

I would urge the parties that if they find it iIn
their iInterest to settle this case, that they reach a quick
understanding of what constitutes making whole, and not
continuously haggle over it so that this case continues for
an additional seven years. | believe the case has been
ongoing for that length of time. 1 would urge the parties
to still settle this case.

In due time, and due time being usually ten days,

the court reporter will provide me a copy of the transcript.
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I will review those pages of the transcript that constitute
my decision.

I will make any necessary corrections thereof and
indicate what, i1f any, those corrections were. 1 may
amplify upon my decision, and then 1 will certify the pages
of the transcript that constitute my decision and serve on
the parties and the Board that certification.

It 1s my understanding that the appeal period runs
from the time the Board transfers my case to i1t and says
that the case is then continuing before the Board. The
Board, when it does such, will specify specifically when any
appeal or exceptions to this decision must be timely filed
by .

Please go by the Board®"s rules and regulations and
whatever the Board says. 1°m just apprising you that, in
due time, I will certify my decision and issue it to the
parties.

Let me state that It has been a pleasure being in
Cincinnati, Ohio. And this trial i1s closed.

(END OF DECISION)

(Whereupon, the proceedings concluded at 10:00 a.m.)

* * *
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APPENDIX B
NOTICE TO MEMBERS

Posted by the Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law
and has ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT fail and refuse to fairly represent unit employees by allowing
the time to lapse for enforcement of arbitral awards.

WE WILL NOT in any like or related manner interfere with, restrain or coerce
employees in the exercise of the rights guaranteed them by Section 7 of the Act.

WE WILL make Sidney J. Tompkins whole, less any net interim earnings, plus
interest, for any loss of earnings and other benefits suffered as a result of his discharge by
The Schaefer Group Inc., on November 17, 1997, until such time as The Schaefer Group
Inc. reinstates him or he obtains other substantially equivalent employment elsewhere.

OHIO AND VICINITY REGIONAL
COUNCIL OF CARPENTERS
(Union)

Dated: By:

(Representative) (Title)

The National Labor Relations Board is an independent Federal Agency created in 1935 to
enforce the National Labor Relations Act. It conducts secret-ballot elections to determine
whether employees want union representation and it investigates and remedies unfair
labor practices by employers and unions. To find out more about your rights under the
Act and how to file a charge or election petition, you may speak confidentially to any
agent with the Board’s Regional Office set forth below. You may also obtain
information from the Board’s website: www.nlrb.gov

550 Main Street, Federal Office Building, Room 3003, Cincinnati. OH 45202-3271
(513) 684-3686, Hours 8:30 a.m. to 5 p.m.
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THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM
THE DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR
COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE
ABOVE REGION’S COMPLIANCE OFFICER,

(513) 684-3663
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PAGE(S) LINES DELETE INSERT
171 10 right to
171 11 enforce — correction,
171 14 “conduct” after “willful”
171 24 (B) (b)
173 8 (A) (@)
173 13
173 13 included Included
173 20 of in
173 22 (A) (@)
174 7 “” after “worked” and “layoffs”
174 12 Party Party’s
174 13 and an
176 25 Murphy --
177 25 National -- of the
179 20-22 entire lines
181 12 executory--
181 22 an the
183 3 “ after “2003” and “Marcus”
183 13 a the
184 5 “the” after “respect,”
184 11
184 12 It appears the

Government’s contention

IS
184 23 (B) (b)
185 6 timely time
185 9 time times
185 11 or commission
185 15 had held
186 4 “” after “action”
186 7 (B) (b)
186 10 (B) (b)
186 20 (B) (b)
187 6 (B) (b)
187 11 in on
187 12 (B) to (b) on
187 12 that
187 19 (B) (b)
188 2 in at
188 24 (B) (b)
189 2 (B) (b)
190 8 “” after “action”
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continued

PAGE(S) LINES DELETE INSERT

190 24 process processed

191 13 breached breaches

191 18-20 entire lines

192 20 and his insistence

192 25 avoid --

193 2 “” after “inaction”
193 3 “” after “action”
193 4 and acted

193 19 on the award.

194 1 this type case these types of cases, but
194 11 “as to” after “and”
194 16 on of

194 16 make making
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